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QUALIFICATION OF CLAIMS ARISING 
OUT OF VIOLATIONS OF PERSONAL 

INTERESTS IN POLISH PRIVATE 
INTERNATIONAL LAW

N I K O D E M  R Y C K O *

1.  THE CONCEPT OF THE QUALIFICATION OF CLAIMS ARISING 
OUT OF VIOLATIONS OF PERSONAL INTERESTS

Qualification in private international law is most often referred to an interpretation 
of the terms included in the conflict-of-law provisions, made to determine the condi-
tions for their application.1 According to a different definition, it is legal reasoning, 
leading to the assignment of a given substantive issue to the scope of the conflict-
of-law norm. Regardless of the above discrepancies, the outcome of the procedures 
called qualification is to determine which conflict-of-law norms should be the basis 
for indicating the law applicable to specific issues requiring assessment.

Issues for which the applicable law has been indicated in each of the conflict-of- 
-law norms are indicated by the scope of a given norm that is part of its hypothesis.2 
Defining the individual scopes, the legislator usually uses the terms of his own 
substantive law, but their meaning in private international law may be different. 
This also applies to the term of personal interests. For this reason, the linguistic 
method of interpretation in conflict of laws is of limited importance, and doubts 
about qualification are a frequent phenomenon.

The purpose of this article is to determine what claims are covered by the 
conflict-of-law norm contained in article 16 sec. 2 of the current Act ‒ Private Inter-
national Law, in which the law applicable to the protection of personal interests 
is regulated. Pursuant to the above-mentioned provision, a natural person whose 

* LLD, member of the Supreme Court Research and Analyses Office (Biuro Studiów i Analiz 
Sądu Najwyższego RP) .

1 M. Pazdan, Prawo prywatne międzynarodowe, 15th ed., Warszawa 2012, p. 58.
2 H. Trammer, Z rozważań nad strukturą normy kolizyjnej prawa prywatnego międzynarodowego, 

„Studia Cywilistyczne” 1969, vol. 13‒14, pp. 398‒399.
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personal interest is threatened with infringement or was infringed may demand 
protection under the law of the state in whose territory the event resulting in such 
threatening or actual infringement occurred or the law of the state in whose terri-
tory the effects of such infringement occurred. According to art. 20 p.i.l. the norm 
considered is applicable to the protection of personal interests of legal persons, and 
pursuant to art. 21 p.i.l. ‒ also to organizational units without legal personality.

The concept of personal interests in Polish civil law is very broad. In the open 
catalog of these interests, contained in art. 23 of the Civil Code the following values 
have been mentioned: health, freedom, dignity, freedom of conscience, surname or 
pseudonym, image, secrecy of correspondence, inviolability of home, and scientific, 
artistic, inventor’s and rationalizing activity. However, this catalog is much wider, 
and over time more personal interests are identified in doctrine and jurisprudence 
as deserving of protection. According to art. 23 of the Civil Code, personal interests 
remain protected under civil law, irrespective of the protection provided for in other 
provisions. However, the purpose of the conflict of laws rule is to find one system 
of substantive law that will be the basis for legal assessment of particular issue. The 
reference to the concept of personal interests in substantive law does not seem to be 
sufficient, since their violation may also constitute an unlawful act falling within the 
scope of application of other conflict-of-law norms. When conducting a qualifica-
tion besides the norm being considered, other norms forming a system of private 
international law should also be taken into account. The doctrine therefore uses 
the concept of demarcating qualification.3 In the case of the protection of personal 
interests, it is first and foremost necessary to delimit the scope of the norm regard-
ing this issue from the norms concerning prohibited acts and standards regarding 
contractual obligations. The second of these issues arises when interference in the 
sphere of personal interests is at the same time a breach of contract.

The norm contained in art. 16 sec. 2 p.i.l. is applied in the case when the autho-
rized body has been asked for protection in connection with interference in the 
sphere of personal interests. Since this norm is a part of Polish conflict of laws, in 
the vast majority of cases, the said authority will be a Polish common court hearing 
an action for the protection of personal interests in civil proceedings. It seems that 
the term ‘protection’ included in art. 16 sec. 2 p.i.l. should be understood broadly, 
in reference to the function of civil proceedings, which is the protection of subjec-
tive rights. It should be assumed that the said provision will apply not only in the 
case of a substantive examination of a case for the protection of personal interests, 
but also, inter alia, in the proceedings for appealing to a conciliatory test and in 
security proceedings.

Referring to the most typical situation of claims for the protection of personal 
interests in civil proceedings, attention should be paid to the limited scope of the 
proceedings. The entity to initiate civil proceedings must make a specific request in 
the claim. This request consists of two elements: an application specifying what con-

3 M. Pazdan, Problem kwalifikacji, in: System Prawa Prywatnego, ed. by Z. Radwański, 
B. Kordasiewicz, vol. 20A, Prawo Prywatne Międzynarodowe, ed. by M. Pazdan, Warszawa 2014, 
pp. 318‒319.



QUALIFICATION OF CLAIMS ARISING OUT OF VIOLATIONS OF PERSONAL... 7

Veritas iuris

1/2019

tent the judgment will implement in a given case the applicable legal norm and the 
factual circumstances constituting the basis of claim and justifying the request. The 
claim and its factual basis constitute a whole, which is called a procedural claim.4

The doctrine indicates that the factual basis of the petition is not tantamount 
to the circumstances on the basis of which the law applicable is determined.5 The 
determination of this law should take place on the basis of all the factual circum-
stances and claims of the parties, taking into account both the position of the claim-
ant and the defendant. It should be noted, however, that the formulation of a claim 
can seriously affect the applicable law. By way of example, damage resulting from 
the infringement of personal interests may occur in many countries, but the plaintiff 
may only request protection for pecuniary damage that has occurred in the territory 
of one of them.

2. THE METHOD OF QUALIFICATION

The problem that raises the most doubts regarding the issue of qualification is the 
method of its making.6 The above issue is problematic because the legislators ‒ 
including the Polish legislator ‒ when describing the scopes of conflict-of-law pro-
visions, use the terms of their own substantive law. At the same time, the same 
factual situation according to the law of individual states can be qualified in various 
ways. Particular difficulties arise in cases where the same behavior, for example 
conducting negotiations in bad faith, is considered a tort in one legal system, and 
in another ‒ a source of contractual liability.

Analyzing the considered issue, M. Sośniak with regard to the tortious liability 
states that the difficulties with qualification are not a rule and usually a given state 
of affairs shows a connection with only one system of foreign law, and the assess-
ment on the basis of its norms corresponds to the assessment according to Polish 
law.7 Only in some cases, a given factual situation, according to legis fori and the 
indicated law, will form the basis for various types of obligations, i.e., contractual 
and tortious.8 It seems, however, that in the current legal situation and precisely 
in the case of protection of personal interests, the issue of qualification is particu-
larly complicated. One of the issues is to determine whether in a given case the 
law applicable to the protection of personal interests the law applicable to contract 
should be applied. This problem will arise above all when a non-pecuniary damage 
has occurred as a result of a breach of contract. The example of such situation can 
be the dissemination of defamatory information by a person who was bound by 
a confidentiality agreement.

4 W. Siedlecki, Zasady wyrokowania w procesie cywilnym, Warszawa 1957, p. 33. 
5 M. Czepelak, Międzynarodowe prawo zobowiązań Unii Europejskiej, Warszawa 2012, 

pp. 331‒332.
6 M. Pazdan, Problem..., op. cit., pp. 311‒315.
7 M. Sośniak, Zobowiązania nie wynikające z czynności prawnych w kodyfikacji polskiego prawa 

międzynarodowego prywatnego, „Studia Prawnicze” 1970, no. 26‒27, p. 19.
8  Ibidem, p. 20.
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However, determining the contractual or tortious nature of the claim does not 
exhaust the difficulties that may occur. Behavior that is not a breach of contractual 
obligations may be a source of responsibility provided for in various areas of law. 
The same event according to the substantive norms of particular legal systems may 
constitute a violation of personal interests, but also for example: separately regu-
lated tort, unfair competition or infringement of the right to the business name.9 
Moreover, both property and non-proprietary claims may be given by particular 
areas of law, and the latter may be understood as protecting personal interests. 
Such situation occurs in Polish law, in which the claim for a compensation for non-
material damage is provided for in various legal acts. In doctrine, the term 'protec-
tion of personal interests' is used to refer to the majority of such claims.10

Finally, the complexity of the issue of qualification is additionally complicated by 
the fact that in particular legal systems, claims provided for in the above-mentioned 
areas of law may be granted simultaneously, and the plaintiff in many cases has 
the right to choose the basis for protection. The variety of norms that may form the 
basis of claims raises problems even in situations without a foreign element, visible 
for example in the case of a dispute regarding the protection of personal interests 
under the provisions of the Civil Code and the protection of the author's personal 
rights based on copyright law.11

The above-mentioned problems arise both from the differences between indi-
vidual systems of substantive law and from the multiplicity of conflict-of-law norms 
that may form the basis for determining the applicable law. The current private 
international law in Poland separately regulates not only the contractual and tor-
tious liability. The law applicable to particular types of tort has also been regulated 
in various ways. 

Therefore, there is no doubt that the qualification of claims arising out of viola-
tions of personal interests cannot be made on the basis of any substantive law. With 
regard to the issues covered by the scope of this article, the same factual situation 
may be the source of numerous claims provided for in various legal systems, indi-
cated by different conflict-of-law rules, depending on their qualification. An attempt 
to resolve this issue taking into account the differences between the substantive law 
of individual states, seems to be doomed to failure.

It should be assumed that in the considered scope the qualification should be 
made in an autonomous manner, taking into account the objectives and functions 
of conflict-of-law norms, not limited to the content of substantive norms of any 
legal system. This corresponds to the general view on the method of qualification, 

 9 J. Koczanowski, Ochrona dóbr osobistych osób prawnych, Kraków 1999, pp. 159‒160.
10 A. Śmieja, O potrzebie modyfikacji wybranych instytucji reżimu deliktowego, in: Prawo cywilne – 

stanowienie, wykładnia i stosowanie. Księga pamiątkowa dla uczczenia setnej rocznicy urodzin Profesora 
Jerzego Ignatowicza, ed. by M. Nazar, Lublin 2015, p. 459.

11 P. Białecki, Prawa czy dobra osobiste twórcy?, in: Oblicza prawa cywilnego. Księga Jubileuszowa 
dedykowana Profesorowi Janowi Błeszyńskiemu, red. K. Szczepanowska-Kozłowska, Warszawa 2013, 
pp. 68‒85; A. Wojciechowska, Czy autorskie dobra osobiste są dobrami osobistymi prawa cywilnego?, 
„Kwartalnik Prawa Prywatnego” 1994, no. 3, pp. 371‒391.
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expressed for a long time in the Polish doctrine.12 Widely spread is also the view 
that for the purposes of qualification should be taken into account the results of 
comparative law research concerning institutions of substantive law, related to the 
content of conflict-of-law norms considered in a given case.13 In connection with 
this postulate, it can be assumed that art. 16 sec. 2 p.i.l. will be used in situations 
in which the claim is based on the fact of interference in the sphere of intangible, 
non-material values, closely related to the person requesting protection.14

However, it should be emphasized that the adoption of the autonomous method 
does not mean that in each case the effects of violation of the above-mentioned val-
ues will be the subject to the law applicable to the protection of personal interests. 
Other conflict-of-law norms may be applied. By way of example, in a situation 
where the application of Polish law would provide protection under the provisions 
of the Civil Code, the basis for determining the applicable law may be art. 4 sec. 1 
of Rome II Regulation, containing a general conflict of law norm relating to obliga-
tions arising from torts.

3.  POLISH REGULATION OF THE LAW APPLICABLE  
TO THE PROTECTION OF PERSONAL INTERESTS 
AS A SUPPLEMENT TO EUROPEAN UNION LAW

When qualifying the claims that may arise out of violation of personal interests, it 
is necessary to take into account the relationship between the Polish conflict-of-law 
norms and the norms of the European Union. In particular, the Rome II regulation 
should be taken into account. According to art. 1 point 2 lit. g of the regulation, 
non-contractual obligations arising from violation of the right to privacy and other 
personal rights, including defamation, are excluded from its scope.

The terminology adopted by the Polish legislator departs from the terms of the 
the above-mentioned provision of the regulation. In art. 16 sec. 2 p.i.l. the term ‘per-
sonal interests’ is used, and the act of EU law – refers to ‘non-contractual obligations 
arising out of violations of personality rights’. Also, the location of the indicated 
provision of the Polish act does not correspond to the systematics adopted in the 
Regulation. Provisions on the protection of personal interests are located in the 
chapter regarding persons, not the law of obligations. Therefore, the question of 
the relation between the scope of the considered norms of Polish and EU law can 
be reasonably founded, in particular due to the fact that the Polish legislators were 
familiar with the content of the Rome II regulation, which was mentioned in the 
provisions of the act.

12 K. Przybyłowski, Prawo prywatne międzynarodowe. Część ogólna, Lwów 1935, p. 104.
13 M. Pazdan, Prawo prywatne międzynarodowe, 15th ed., Warszawa 2012, p. 61.
14 M. Wałachowska, Kolizyjnoprawne aspekty naruszenia dóbr osobistych, in: Dobra osobiste 

w XXI wieku: nowe wartości, zasady, technologie/ Rights of Personality in the XXI Century: New Values, 
Rules, Technologies, red. J. Balcarczyk, Warszawa 2012, p. 255.
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Despite the doubts, it should be assumed that the concept of protection of per-
sonal interests in the Polish act corresponds to the scope of the exclusion from the 
Rome II regulation.15 The argument for such a solution is precisely the necessity to 
fill the gap in EU law and the lack of other conflict-of-law norms of Polish domestic 
law that could constitute such supplement.

Polish legislator established separate conflict-of-law norms referring to personal 
interests and their protection. It seems according to which the personal rights of 
a natural person are subject to its national law, and the analogous norm concerning 
legal persons apply also outside the scope of prohibited acts. As it has been stated 
in the doctrine, the regulation of the law applicable to non-contractual obligations 
arising out of violations of personal rights “has been blended into a comprehensive 
regulation of personal rights.”16 However, it should be assumed that the scope of 
application of the norm expressed in art. 16 sec. 2 p.i.l. it falls entirely within the 
gap in the Rome II Regulation.

From the above function, which conflict-of-law provisions on the protection of 
personal rights EU law have in relation to, their dual nature results. On the one 
hand, they belong to Polish statutory regulations, in particular when determining 
the law applicable on their basis, the norms of the general part of the Polish private 
international law, and not the Rome II Regulation II, should be applied. On the other 
hand, when interpreting the concept of protection of personal interests in art. 16 
sec. 2 p.i.l. it seems necessary to take into account the EU law.

In particular, attention should be paid to the constitutional principle of primacy 
of European Union. Although the above principle was not analyzed in the Polish 
doctrine with regard to conflict-of-law norms, it is undoubtedly also applicable to 
such norms. It follows that it is not permissible to apply the conflict-of-law norm of 
domestic law in a situation covered by EU law. No issue falling within the scope of 
the Rome II Regulation can be assessed on the basis of Polish statutory norms. When 
applying regulations regarding the protection of personal interests, both natural and 
legal persons, it is necessary to take into account the scope of the Rome II Regulation, 
established on the basis of its interpretation. What seems important here is the fact 
that the violation of personal interests was originally to be one of the categories of 
unlawful acts for which special regulation was provided for in Rome II Regulation. 

The intention of the authors of the Rome II Regulation was also to indicate the 
law applicable to the above scope. According to art. 6 sec. 1 of the draft resolution 
of 22 July 2003, non-contractual obligations arising from violation of personality 
rights were to be subject to the legis fori if the application of the rule of general 
rule would be contrary to the fundamental principles of the country of residence 
regarding freedom of expression and dissemination of information.17 In other cases, 

15 M. Pilich, Prawo właściwe dla dóbr osobistych i ich ochrony, „Kwartalnik Prawa Prywatnego” 
2012, no. 3, p. 641.

16 M. Pazdan, Nowa polska ustawa o prawie prywatnym międzynarodowym, „Państwo i Prawo” 
2011, no. 6, p. 24; idem, O potrzebie uchwalenia nowej ustawy – Prawo prywatne międzynarodowe, 
„Zeszyty Prawnicze Biura Analiz Sejmowych” 2009, no. 1, p. 33.

17 Proposal for a Regulation of the European Parliament and the Council of the law applicable 
to non-contractual obligations („ROME II”), COM/2003/0427 final – COD 2003/0168, p. 35.
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the general conflict-of-law norm regarding non-contractual obligations contained in 
art. 6 should be applied. Apart from a few linguistic changes, art. 6 corresponds to 
the present content of art. 4 of the Regulation.18

The justification of the above-mentioned draft appealed to the judgment in the 
Shevill case, pointing out that in the case of defamation in the press, the damage 
occurs in the country in which the publication was disseminated and in which, 
according to the injured party, his or her reputation was compromised. It was also 
found that the above rule corresponds to the legitimate expectations of both the 
injured and the entrepreneurs operating in the media industry. Supplementing the 
proposed regulations with the special provision referred to above was justified by 
the need to protect the constitutional guarantees of freedom of speech.19

The draft regulations were positively assessed in the opinion of the European 
Economic and Social Committee. However, it doubted whether it was necessary 
to introduce an exception in favor of the legis fori when there was a possibility to 
appeal to the public policy clause.20

A different proposal for regulation was included in the opinion of the committee 
of the European Parliament of 17 May 2005. Non-contractual obligations arising from 
violations of privacy or personality rights were to be governed by the law of the state 
where the most essential element or elements of harm or damage occurred or were 
likely to occur (art. 6 sec. 1). At the same time, the law indicated by the above norm 
was allowed to be waived for a much more closely connected law. It was pointed 
out that it should be determined taking into account criteria such as: the state to 
which publication or broadcast is essentially addressed, the language of publication 
or broadcast, sales volume or audience in a given country as a proportion of total 
sales or audience (art. 6 sec. 1). The analogous application of the above rule to online 
publications was ordered (art. 6 sec. 1). If the law of a third country was to be indicated 
on the basis of the provisions of the regulation, the legis fori would be applied instead, 
if the application of third country law would be contrary to the fundamental prin-
ciples of legis fori regarding freedom of expression and information (art. 6 sec. 2a).21

The European Parliament’s report of 27 June 2005 sustained the proposal to 
adopt the rules contained in art. 6 sec. 1, but the provision in which the application 
of legis fori was provided was dispensed with.22 In the motives of the report it has 
been stated that application of the law of the place of damage was considered the 

18  Ibidem, p. 34.
19  Ibidem, p. 19.
20 Opinion of the European Economic and Social Committee on the Proposal for a Regulation 

of the European Parliament and the Council on the law applicable to non-contractual obligations 
(Rome II) COM (2003) 427 final – 2003/0168 (COD), pp. 6‒7. 

21 European Parliament legislative resolution on the proposal for a regulation of the European 
Parliament and of the Council on the law applicable to non-contractual obligations (Rome II) 
(COM(2003)0427 ‒ C5-0338/2003 ‒ 2003/0168(COD)), Official Journal 157 E, 06/07/2006 P. 0370–
0382, pp. 3‒4.

22 European Parliament legislative resolution on the proposal for a regulation of the European 
Parliament and of the Council on the law applicable to non-contractual obligations (Rome II) 
(COM(2003)0427 ‒ C5-0338/2003 ‒ 2003/0168(COD)), OJ C 157E, 6.7.2006, p. 370–382, p. 22.
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most accurate.23 According to this criterion, all damage should be the subject to one 
applicable law, as opposed to an alternative option ‒ applying the law of every state 
to the part of damage that occurred on its territory.

In the position presented with the European Parliament Legislative Resolution of 
6 July 2005 only the wording is slightly different from the above proposals (art. 5).24 
In the case of a non-contractual obligation arising from a breach of privacy or per-
sonal rights, the law of the country in which or the most significant element or ele-
ments of loss or damage. In the case of infringements caused by printed publications 
or emissions, the state in which the most significant element or elements of damage 
occurred is the state to which the publication or issue is mainly directed, or, if this 
is not obvious, the state, in which is subject to editorial control. The determination 
of the state to which the publication or issue is mainly directed should take place, 
in particular, by specifying the language of publication or issue or by sales volume 
or the number of recipients in a given country in proportion to the total sales or the 
number of recipients, or by combining these factors. This provision was to be used 
respectively for publication on the Internet and other electronic networks.

In the amended draft presented by the Commission on February 21, 2006, it was 
proposed to resign from the regulation of the applicable law in the discussed scope. 
According to art. 1 point 2 lit. h of the project the violation of privacy and personal rights 
by the media was to be excluded from the scope of the regulation. In the motives of the 
proposal it was stated that the position of the European Parliament cannot be accepted 
as too favorable for press publishers to the disadvantage of defamation victims.25 At the 
same time, it was found that the effects of interference with personal interests outside 
the mass media are covered by the general tort law, indicated in the regulation.

The scope of the above exemption was extended in the Common Position 
adopted by the Council on 25 September 2006. In art. 1 point 2 lit. g it is stated 
that the scope of the Regulation does not include non-contractual obligations aris-
ing from violations of privacy and personal rights, including defamation.26 In the 
explanatory position, the Council indicated that the reason for adopting such a solu-
tion was the inability of the Member States to reach agreement on the content of 
the proposed regulation.27 The extension of the scope of the above exclusion from 
infringements made through the media was caused by the lack of consent as to 
understanding the concept of the media.28

23 Ibidem, p. 38.
24 European Parliament legislative resolution on the proposal for a regulation of the European 

Parliament and of the Council on the law applicable to non-contractual obligations (Rome II) 
(COM(2003)0427 ‒ C5-0338/2003 ‒ 2003/0168(COD)), OJ C 157E, 6.7.2006, p. 370–382, p. 12.

25 Amended proposal for a European Parliament and Council Regulation on the Law 
Applicable to Non-Contractual Obligations („Rome II”) COM(2006) 83 final, p. 6.

26 Common Position adopted by the Council on 25 September 2006 with a view to the 
adoption of a Regulation of the European Parliament and of the Council on the law applicable 
to non-contractual obligations (“Rome II”), 9751/7/06 REV 7, p. 12.

27 Statement of the Council’s Reasons, 9751/7/06 REV 7 ADD 1, p. 4.
28 Communication from the Commission to the European Parliament concerning the 

common position of the Council on the adoption of a Regulation of the European Parliament 
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In the position presented along with the next legislative resolution on Janu-
ary 18, 2007, the European Parliament upheld the solutions proposed earlier.29 
The Commission, in its opinion of March 14, 2007, proposed to exclude the 
issues under consideration from the scope of the Regulation.30 In the joint text 
approved by the Conciliation Committee on June 22, 2007, there was no regula-
tion of the law applicable to the protection of personal interests.31 The reason 
was the withdrawal by the European Parliament of a proposal to regulate this 
issue due to the lack of possibility to reach agreement on the content of the 
proposed regulations.32

4.  THE ISSUE OF THE DELIMITATION OF CONFLICT-OF-LAW 
NORMS ON THE PROTECTION OF PERSONAL INTERESTS AND 
THE NORMS OF THE ROME II REGULATION

The Rome Regulations form a coherent system of norms that form the basis for 
determining the law applicable to all contractual relations.33 The Rome I Regulation 
determine the law applicable to contractual obligations and the Rome II Regulation ‒ 
to non-contractual obligations. Both of the above-mentioned legal acts are based on 
similar assumptions, which was reflected both in the methods adopted in them to 
indicate the applicable law as well as in norms classified as general provisions of 
private international law.

European Union law regulations are announced in all its official languages, 
none of which is decisive. For this reason, the linguistic interpretation of EU law 

and of the Council on the law applicable to non-contractual obligations („Rome II”) COM(2006) 
2003/0168 (COD) 566 final, p. 3.

29 European Parliament legislative resolution on the Council common position with a view to 
the adoption of a regulation of the European Parliament and of the Council on the law applicable 
to non-contractual obligations (“ROME II”) (9751/7/2006 – C6-0317/2006 – 003/0168(COD)); 
Position of the European Parliament adopted at second reading on 18 January 2007 with a view 
to the adoption of Regulation (EC) No .../2007 of the European Parliament and of the Council 
on the law applicable to non-contractual obligations („ROME II”), p. 18.

30 COMMISSION OPINION in accordance with point (c) of the third subparagraph of Article 
251(2) of the EC Treaty on the European Parliament’s amendments to the Council common 
position on the proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND THE 
COUNCIL ON THE LAW APPLICABLE TO NON-CONTRACTUAL OBLIGATIONS ("ROME II") 
COM(2007) 2003/0168 (COD) 126 final.

31 Regulation (EC) No 864/2007 of the European Parliament and of the Council on the law 
applicable to non-contractual obligations (Rome II). Joint text approved by the Conciliation 
Committee provided for in Article 251(4) of the EC Treaty in the light of the joint text approved 
by the Conciliation Committee on 25 June 2007, 2003/0168 (COD), C6-0142/2007, PE-CONS 
3619/07, p. 14.

32 Report on the joint text approved by the Conciliation Committee for a regulation of the 
European Parliament and of the Council on the law applicable to non-contractual obligations 
(“Rome II”) (PE-CONS 3619/2007 – C6-0142/2007 – 2003/0168(COD)), p. 9.

33 M. Czepelak, Międzynarodowe…, op. cit., pp. 37‒38.



NIKODEM RYCKO14

Veritas iuris

1/2019

is of limited importance, and much more significance should be attributed to other 
methods of interpretation.34

The doctrine emphasizes that in the case of Rome Regulations, the most impor-
tant is functional method of interpretation, according to which the provision should 
be interpreted in accordance with its purpose. Attention is drawn to the jurispru-
dence of the EU Court of Justice, which has repeatedly indicated that the leading 
role should be given to the consideration of the effects to which the adoption of 
particular interpretative decisions leads. To establish the purpose of the regulation, 
the historical interpretation is also important, which takes into account the history 
of legislative work and changes in the content of the regulations after their entry 
into force.35

In recital 6 of the motives of the Rome II Regulation, it was stated that the 
conflict-of-law norms should indicate the same substantive law, regardless of 
the state to which court the case was brought. This is to ensure predictability 
of dispute results, certainty as to the applicable law and the free transfer of 
judicial decisions. In turn, according to recital 14, the essential elements in the 
field of justice are the requirement of legal certainty and the need to ensure 
justice in individual cases. However, in point 16, attention was paid to ensuring 
a proper balance between the interests of the person to whom the responsibility 
is attributed and the victim.

The consequence of these objectives is the need to interpret the norms of the 
regulation autonomously, separately from the meaning attributed to particular 
terms in the internal law of the Member States. Making autonomous interpretation 
of terms defining the premises for the application of conflict-of-law norms is in turn 
synonymous with the adoption of an autonomous qualification method.36

Limiting the remarks concerning the content of conflict-of-law rules of EU law 
to the necessary minimum, it should be pointed out that the Rome II Regulation 
contains separate regulations on four categories of sources of non-contractual obli-
gations: tort (art. 4‒9), unjust enrichment (art. 10), negotiorum gestio (art. 11) and 
culpae in contrahendo (art. 12). In the case of obligations resulting from torts, in 
addition to the general provisions there are specific norms concerning concerning: 
product liability (art. 5), unfair competition and anti-competitive practices (art. 6), 
environmental damage (art. 7), violations of intellectual property rights (art. 8) and 
collective disputes (art. 9).

As follows from the legislative work on the Rome II Regulation, the regula-
tion of the law applicable to obligations arising from the infringement of personal 
interests was to be one of the exceptions to the general provisions concerning torts. 
The exemption provided for in art. 1 point 2 lit. g. Rome II Regulation can there-
fore be located at the same level as other regulations concerning certain types of 

34 A. Dickinson, The Rome II Regulation. The Law Applicable to Non-Contractual Obligations, 
New York 2008, p. 117.

35 M. Czepelak, Międzynarodowe…, op. cit., pp. 52‒53; A. Dickinson, The Rome..., op. cit., 
pp. 132‒133.

36 M. Czepelak, Międzynarodowe…, op. cit., pp. 53‒55; A. Dickinson, The Rome..., op. cit., p. 121.
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tort (art. 5‒9 of Rome II). At the same time, the norms expressed both in art. 5‒9, 
as well as in art. 16 sec. 2 p.i.l., are exceptions to the general regulation of the law 
applicable to torts, contained in art. 4 of Rome II Regulation. When looking for the 
law applicable to the effects of violation of intangible, non-material values, each of 
the norms mentioned above may be applied. When considering the application of 
the Polish conflict-of-law rule on the protection of personal interests, it is necessary 
to determine whether it is appropriate to abstain from the application of art. 4 of 
Rome II and whether the situation in question falls outside the scope of the other 
norms of this regulation. As emphasized in the doctrine, the application of Rome 
Regulations should lead to the application of one conflict-of-law norm, the most 
appropriate in a given case.37

At the same time, it does not seem possible to unambiguously, in advance 
decide, in which cases the individual, mentioned conflict-of-law norms will be 
applicable. Considering the criteria for the application of the law applicable to 
the protection of personal interests instead of the general norms concerning torts, 
attention should be paid first of all to the motives for the exclusion of obligations 
arising out of violations of these interests from the scope of the Regulation. This 
exclusion resulted from the inability to reach a compromise as to the criterion 
indicating applicable law. As mentioned above, the contradiction of views was, 
however, related only to one sphere of activity that could constitute interference in 
personal interests, i.e., media activity. While analyzing the advantages and disad-
vantages of particular connecting factors, reference was only made to the violation 
of values   such as privacy and reputation, and to the need to protect freedom of 
speech and freedom of expression. On the other hand, there were no arguments 
related to such personal interests as, for example, health, freedom of religion or 
personal freedom.38

The above considerations lead to the adoption of such an interpretation, accord-
ing to which, pursuant to art. 1 point 2 lit. g of the Rome II Regulation only the 
obligations resulting from the behavior undertaken through the media would be 
excluded from its scope.39 However, the clarification of the matter under consider-
ation in the above way was proposed during the legislative process. It was aban-
doned because of the lack of consent on the scope of the media concept, and thus 
as to the scope of the proposed exemption.40

The work on the Regulation therefore shows that the will of the EU legislator was 
to broaden the gap in this legal act and include in its scope the violations conducted 
beyond the mass media. It seems, however, that the above statement does not exclude 
the above conclusions resulting from previous legislative work. On their basis, it can 
be assumed that the authors of the Regulation deem it necessary to abstain from the 
general norm concerning torts in the case of dissemination of information. 

37 M. Czepelak, Międzynarodowe…, op. cit., p. 337.
38 J. Balcarczyk, Prawo właściwe dla dobrego imienia osoby fizycznej i jego ochrony, Warszawa 2014, 

pp. 257‒296.
39 M. Pilich, Prawo właściwe..., op. cit., pp. 642‒643.
40 J. Balcarczyk, Prawo właściwe..., op. cit., p. 288.
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Therefore, it is reasonable to propose such an interpretation of art. 1 point 2 
lit. g. of Rome II Regulation, according to which the exclusion contained in it con-
cerns only the behavior of disseminating information, regardless of whether it was 
conducted by the mass media. The above interpretation means that other cases of 
violation of personal interests will be subject to the norms of Rome II Regulation, 
including general norm concerning torts (art. 4). Thanks to such a solution, doubts 
respecting qualification that may appear in the case of interference in the sphere of 
personal interests in connection with causing damage to a person or property will 
become less important. One can refer to the example provided by M. Wałachowska 
of a claim to compensate for medical damage.41 In a situation of this kind, it seems 
that the applicable law should be established on the basis of art. 4 of Rome II, also 
in the area of moral damages.

The presented solution can be regarded as consistent with the postulate of 
M. Czepelak, that the assignment of a given situation to a given conflict-of-law 
should be made as a result of determining which of the norms contains the most 
appropriate connecting factor to indicate the applicable law in a given case.42 It also 
seems to correspond to the view, according to which to qualify a given claim the 
decisive should be not the type of an event, but its effects on the plaintiff. Excluded 
from the regulation should be those obligations in which the damage consists in 
violating the sphere of privacy or good reputation.43

However, it cannot be assumed that the responsibility for any behavior involv-
ing the dissemination of information is subject to the law indicated by the norm 
regarding the protection of personal interests. Depending on the circumstances of 
the given situation, other conflict-of-law norms may apply. In particular, it is neces-
sary to mention about the regulation of the law applicable to unfair competition and 
practices limiting free competition, contained in art. 6 of Rome II Regulation. They 
will apply in many cases concerning dissemination of information regarding entities 
which conduct business activity. It should be noted that also in this case the decisive 
significance should not be attributed to the substantive qualification of the claim in 
the law of any state.44 It is therefore possible that in a situation in which, according 
to Polish civil law, substantive norms regarding the protection of personal interests 
would apply, the basis for determining the applicable law would be conflict-of-law 
norms concerning acts of unfair competition.

The doctrine states that the conflict-of-laws norms concerning unfair competi-
tion should be applied to determine the effects of the disclosure of trade secrets.45 

41 M. Wałachowska, Kolizyjnoprawne aspekty…, op. cit., p. 264.
42 M. Czepelak, Concurrent causes of action in the Rome I and Rome II Regulations, “Journal of 

Private International Law” 2011, no. 2, p. 400.
43 A.M. Dugdale, A.M. Jones, Clerk & Lindsell on Torts, 19th ed., London 2006, p. 129.
44 T. Rosenkrantz, E. Rohde, The law applicable to non-contractual obligations arising out of 

acts of unfair competition and acts restraining free competition under Article 6 Rome II Regulation, 
„Nederlands Internationaal Privaatrecht” 2008, no. 4, p. 436.

45 A. Dickinson, The Rome..., op. cit., p. 240; Ch. Wadlow, Trade secrets and the Rome II Regulation 
on the law applicable to non-contractual obligations, „European Intellectual Property Review” 2008, 
no. 8, pp. 309‒319.
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Some representatives of the doctrine propose to extend the scope of the Regulation 
to a broader set of obligations resulting from the disclosure of information and the 
unlawful collection of data.46 The European Commission in the motives of the draft 
of Rome II clearly indicated that industrial espionage and disclosure of business 
secrets fall within the scope of art. 6 of the Regulation.47 This view was adopted 
by the doctrine.48

Some statements of the doctrine suggest that the nature of given information 
should be decisive. If they are commercial, the norms of the regulation will apply, if 
they are personal - internal regulations of Member States.49 According to a different 
view, both the status of the infringing entity and the purpose of its action seem to 
be relevant. If at least one of the entities does not participate in the market game 
and the interests of both of them are not conflicted, then most likely such situation 
should be qualified as a violation of the personal interest.50

In the Polish doctrine, M. Szpunar proposed precise criteria for qualifying the 
claim as a result of an act of unfair competition. According to this position, the 
norms contained in art. 6 of Rome II should be applied in if the following conditions 
are met: the defendant is an entrepreneur (an entity involved in market activity), 
the defendant’s act was “for competitive purposes” (in connection with economic 
activity), defendant’s act infringes the economic interest of the plaintiff or collective 
interests of other participants of the market (e.g., consumers), one of the premises 
of the claim is the breach by the defendant of the law or unwritten rules of conduct 
(e.g., good merchant customs).51

It seems that in the area under consideration, reference should be made to the 
purpose of establishing specific norms concerning unfair competition in the Rome 
II Regulation. Recital 21 of the motives of this act states that in cases of unfair 
competition, the conflict rule should protect competitors, consumers and society 
and ensure the proper functioning of the market economy. It can be concluded 
from the wording that the conflict-of-law norms contained in art. 6th anniversary 
of Rome II should be used when a tort is made by participants of the same market 
and is in violation of its rules. In addition, attention may be paid to the view that 
doubtful cases should rather be resolved in favor of the EU's uniform conflict-of-
law norms.52

46 I. Bach, in: Rome II. Pocket Commentary, red. P. Huber, Munich 2011, pp. 54‒55.
47 Explanatory Memorandum of the Commission to the Project of the Rome II Regulation, 

COM (2003) 427 final, 22 VII 2003 r.
48 M. Heller, Unfair competition and acts restricting free competition, “Yearbook of Private 

International Law” 2007, no. 9, pp. 49, 56; Ch. Wadlow, Trade Secrets..., op. cit., pp. 309‒319.
49 Ch. Wadlow, Trade Secrets..., op. cit., p. 309.
50 M. Pilich, Prawo właściwe..., op. cit., p. 644.
51 M. Szpunar, Kolizyjnoprawne aspekty zwalczania nieuczciwej konkurencji w Internecie, in: 

Kolizyjne aspekty zobowiązań elektronicznych. Materiały z konferencji, ed. by J. Gołaczyński, Warszawa 
2007, p. 169.

52 M. Pilich, Prawo właściwe..., op. cit., pp. 644‒645.
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5.  THE SCOPE OF APPLICATION OF THE ROME II REGULATION 
AND LIABILITY FOR THE HARM SUFFERED

It should also be considered is the type of damage incurred by the plaintiff sig-
nificant for the qualification. In particular systems of substantive law, a claim for 
compensation of the harm suffered can be qualified as a claim concerning personal 
interests. In some legals systems compensation for material damage is determined 
on the basis of tort law and repairing of the harm suffered ‒ according to separate 
norms concerning the protection of personal interests. In turn, in other legal sys-
tems, liability for unlawful acts may include both pecuniary and non-pecuniary 
damage. Another possible solution is to give the plaintiff the opportunity to choose 
the substantive basis of the claim.

The question arises whether a court of a Member State may apply a conflict-of-
law norm of domestic law to claims which, under that law, serve the protection of 
personal interests. The Member State or one of the parties may argue that claims 
for the protection of personal interests are independent of claims under the law 
of obligations, and the law applicable to the protection of personal rights must be 
determined on the basis of separate conflict-of-law norms.

However, it should be noted that in such situation the qualification on the basis 
of substantive law would be decisive. If the law applicable to any claim based on the 
fact of violation of personal interests should be established on the basis of conflict-
of-law norms of the Member States, the scope of the Regulation would be signifi-
cantly reduced. In the area of application of internal law, it would be unacceptable to 
settle the case on the basis of the law indicated by the norms of the Regulation. Since 
the concept of personal interests and the scope of claims for their protection differ 
from one country to another, the scope of application of the Regulation would be 
different depending on which law is applicable. What is more, it would be possible 
to limit the scope of the Rome II Regulation by the Member States themselves. The 
legislator could widen the scope of domestic norms concerning personal interests 
and thus exclude some situations from the scope of Rome II Regulation. 

The above-mentioned narrowing of the scope of application of EU conflict-of-
law norms could also be made in the case-law, first of all in order to justify the 
application of own substantive law. An example of such a decision may be a judg-
ment in which a Polish court decided that the law applicable to the protection of 
personal interests should be the basis to settle the case concerning the harm caused 
as a result of a traffic accident.53 The court made its judgment on the basis of Pol-
ish norms of private international law (concerning personal interests) instead of 
uniform norms of international convention (concerning torts). Thus the scope of the 
convention was limited, and the scope of internal law was widened. In this case the 
Rome II Regulation was not taken into account but the problem and its solution 
are the same. The domestic court decided in favor of its own law and against the 
purpose of the law established on international level.

53 Decision of the Court of Appeal in Szczecin of 7 February 2014, I ACa 660/12, non-
published.
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Therefore, it should be stated that qualification on the basis of substantive law 
concerning personal interests is contrary to the basic objective of the uniform law 
of the European Union. The Rome II Regulation, like other acts of uniform private 
international law, has to ensure that the same substantive law is applied, regardless 
of the state in which the case is resolved. Accepting that the liability for the harm 
suffered always falls within the scope of protection of personal interests is contradict 
with provisions of Rome II Regulation. This act regulates also the law applicable for 
claims to compensate the non-material damage, for example the suffering caused 
by accident or criminal deed. For similar reasons it should not be accepted that 
the choice of the substantive basis of a claim be decisive for application of Rome II 
Regulation. There are no legal grounds for acceptance of such effect. If the claimant 
refers to substantive norms concerning personal interests, the court is not bound 
by this qualification. On the contrary, according to the principles of private inter-
national law of the EU, the law applicable should be established regardless of the 
legal qualification provided by the claimant. 

With regard to the above, attention should be paid to the Lazar case,54 the subject 
of which was the interpretation of the concept of damage, which is an element of the 
connecting factor of the norm contained in art. 4 of Rome II Regulation. The court 
stated that this provision, must be interpreted, in order to determine the law appli-
cable to a non-contractual obligation arising from a road traffic accident, as meaning 
that the damage related to the death of a person in such an accident which took 
place in the Member State of the court seised and sustained by the close relatives 
of that person who reside in another Member State, must be classified as ‘indirect 
consequences’ of that accident, within the meaning of that provision. It should be 
stressed that the Court did not question the qualification of harm caused by a road 
traffic accident as damage falling within the scope of the Regulation.

Moreover, in the Haasová55 judgment on the interpretation of the provisions of 
the Directives on compulsory third party liability insurance in the event of traffic 
accidents,56 the EU Court of Justice has recognized that the concept of personal 
injury also means non-pecuniary damage suffered by persons close to victims who 
died in a traffic accident. Importantly, the Tribunal stated that this assessment is not 
called into question by the fact that the obligation to repair non-pecuniary damage 
in the case under consideration is provided for in the part of the Civil Code that is 

54 Judgment of the Court (Fourth Chamber) of 10 December 2015, Florin Lazar, représenté 
légalement par Luigi Erculeo v Allianz SpA, C-350/14, ECLI:EU:C:2015:802.

55 Judgment of the Court (Second Chamber) of 24 October 2013, Katarína Haasová v Rastislav 
Petrík and Blanka Holingová, C-22/12, ECLI:EU:C:2013:692.

56 Article 3 sec. 1 of the Council Directive 72/166/EEC of 24 April 1972 on the approximation 
of the laws of Member States relating to insurance against civil liability in respect of the use 
of motor vehicles, and to the enforcement of the obligation to insure against such liability (OJ 
L 103, 2.5.1972, pp. 1–4); article 1 sec. 1 and 2 of the Second Council Directive 84/5/EEC of 
30 December 1983 on the approximation of the laws of the Member States relating to insurance 
against civil liability in respect of the use of motor vehicles (OJ L 8, 11.1.1984, pp. 17–20); article 
1 of the Third Council Directive 90/232/EEC of 14 May 1990 on the approximation of the laws 
of the Member States relating to insurance against civil liability in respect of the use of motor 
vehicles (OJ L 129, 19.5.1990, pp. 33–35).
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devoted to violations of individual rights and which is autonomous in relation to 
the part in which civil liability is regulated.

At the same time, the Court has not disputed that claims based on the aforemen-
tioned provisions are subject to uniform collision rules, which in the considered case 
were included in the Hague Convention on the Law Applicable to Traffic Accidents 
taking precedence over the Rome II Regulation.57 Although the issue of the qualifi-
cation was not the subject of the judgment, it can be concluded from the statement 
that the obligation to repair non-pecuniary damage is subject to uniform conflict-of-
law rules regulating the law applicable to liability for tort. This conclusion is also 
justified if the substantive legal basis of the claim are separate civil law regulations.

For the above reasons, the view of M. Świerczyński does not seem correct, 
according to which in the case of seeking protection on the basis of substantive 
norms concerning the protection of personal interests, the applicable law should be 
determined according to the conflict-of-law norms of the internal law and not on 
the basis of the Rome II Regulation. However, in the doctrine also a different view 
was expressed.58

To sum up this part of the analysis, it must be stated that the type of damage 
is irrelevant for the qualification of a given claim as falling within the scope of the 
Rome II Regulation or excluded from it. 

6. THE ISSUE OF CONCURRENCE OF CLAIMS

Qualification difficulties may also occur in a situation in which the damage occurs 
in connection with the contractual relationship between the parties. Doubts in this 
case concern the question whether determination of the applicable law should take 
place on the basis of conflict-of-law rules regarding contractual or non-contractual 
obligations.59 

In the case of the protection of personal interests, the above problem may arise 
primarily in the event of the conclusion of a contract whose content includes the 
obligation to protect these interests. An example is a confidentiality agreement. Dis-
closure of certain information may in this case constitute a breach of both statutory 
and contractual obligations. The same factual circumstances may therefore justify 
different types of liability. Because for each of them the applicable law was regulated 
differently, depending on the qualifications, different legal systems can be applied.

In such situation, the issue arises which of the conflict-of-law norms should be 
the basis for determining the applicable law. Both the regulations regarding con-
tractual obligations and norms concerning protection of personal interests may be 
considered. The above issue is even more complicated because the substantive law 
of many countries allowed the concurrence of claims. The opportunity is given 

57 Judgment in case Haasová, point 57.
58 M. Wałachowska, Kolizyjnoprawne aspekty…, op. cit., p. 256.
59 T. Pajor, Problem zbiegu odpowiedzialności deliktowej i kontraktowej w prawie prywatnym 

międzynarodowym, „Acta Universitatis Lodziensis”, Folia Iuridica 44, 1990, p. 103. 
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for the plaintiff to indicate the legal basis of the claim. This issue is not differently 
settled in particular legal systems.60

In Polish doctrine, it was disputed how to settle the issue of the concurrence of 
claims which are subjects to different legal systems. In particular, it was considered 
what is the importance of regulation of concurrence of claims in both statutes and 
in the substantive law of the seat of the court.61 With time, it was assumed that, as 
a rule in the case of contractual and tort liability, the same factual situation can be 
qualified as both contractual and tortious. As a result, the plaintiff may seek protec-
tion on the basis of a law indicated by the norms concerning contracts or torts.62 At 
the same time, it was pointed out that this solution would be excluded in certain 
cases due to the content of the law indicated by both conflict-of-laws norms.63

Qualification of the same factual situation to different legal systems has nega-
tive effects resulting mainly from the differences between their substantive norms.64 
This is due to the fact that in particular states, civil liability is consistent and should 
ensure proper regulation of the rights and obligations of the parties. The application 
of norms from different legal systems may lead to the legal situation being created 
in a way that is difficult to predict.65

The complexity of the problem of concurrence of claims in private international 
law and the far-reaching difficulties caused by this resulted in the adoption of spe-
cific conflict-of-law solutions in Rome Regulations. They contain the construction of 
an accessory indication, which submits non-contractual obligations to the same law 
which governs contractual obligations strictly connected with them. This is done as 
a part of the corrective clause, an example of which is the norm contained in art. 4 
sec. 3 of the Rome II. On this basis, where it is clear from all the circumstances of the 
case that the tort/delict is manifestly more closely connected with a country other 
than that indicated in paragraphs 1 or 2, the law of that other country shall apply. 
A manifestly closer connection with another country might be based in particular 
on a preexisting relationship between the parties, such as a contract, that is closely 
connected with the tort/delict in question.

The above-mentioned solution leads to submission of an obligation resulting 
from a tort to the law applicable to the contract. Behavior that at the same time 
is a breach of contract and that violates non-contractual obligation can be thus 
assessed by one system of substantive law. This limits problems related to the dif-
ferent qualification of the same claims in particular legal systems. Irrespective of the 
claim being considered as arising from the contract or an tort, its legitimacy should 

60 M. Czepelak, Concurrent causes of action…, op. cit., p. 393.
61 M. Pazdan, Zbieg odpowiedzialności cywilnej ex contractu i ex delicto w prawie prywatnym 

międzynarodowym, in: Rozprawy z prawa cywilnego. Księga pamiątkowa ku czci Witolda Czachórskiego, 
ed. by J. Błeszyński, J. Rajski, Warszawa 1985, pp. 288‒289.

62 M. Pazdan, Zbieg odpowiedzialności..., op. cit., p. 290.
63 T. Pajor, Problem..., op. cit., pp. 110‒115; M. Pazdan, Zbieg odpowiedzialności..., op. cit., 

pp. 291‒294.
64 T. Pajor, Problem..., op. cit., pp. 110‒111.
65 M. Czepelak, Concurrent causes of action…, op. cit., no. 2, pp. 401‒405; M. Pazdan, Zbieg 

odpowiedzialności..., op. cit., p. 287.
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be resolved in accordance with the same law. The problems related to competition 
of claims are no longer important. They are settled on the basis of one substantive 
law.66

The exclusion of conflict-of-law norms concerning the protection of personal 
interests from the scope of application of the Rome II Regulation means that the 
construction of the accessory indication is not applicable in this case. The Polish law 
lacks a normative basis for it. Thus, the court in the case should determine whether 
to apply a conflict-of-law norm regarding personal interests or contractual obliga-
tions. The doubts concerning the competition of claims remain valid.

In the Polish doctrine, the problem of relations between conflict-of-law norms 
concerning personal interests and Rome I Regulation was not considered. It can be 
pointed out that the violation of personal interest in an employment relationship is 
governed by the law applicable to this relationship.67 In this regard, the application 
of art. 16 sec. 2 p.p.m. would therefore be excluded.

There seems to be no basis for too categorical findings in the considered area. 
However, it can be noted that the infringement of personal rights has not been 
excluded from the scope of application of the Rome I Regulation. Therefore, such 
agreements, the purpose of which is to protect non-proprietary values and the con-
sequences of their violation, are governed by the law determined on the basis of 
conflict-of-law rules.

In addition, the function of conflict-of-law norms concerning the protection 
of personality interests, which is to fill the gap in the Rome II Regulation, justi-
fies a qualification consistent with the EU international law of obligations. Also 
with reference to art. 16 sec. 2 p.i.l., it seems appropriate to conclude that for each 
assessed situation, one proper conflict-of-law norm should be determined, which is 
the basis for indicating the applicable law. The aforementioned statement leads to 
the conclusion on the inadmissibility of concurrence of claims arising out of breach 
of contract and out of violation of personal interests. It also can be argued that 
allowing the application of substantive norms regarding the protection of personal 
interests which is not the same legal system as applicable to the contract would 
undermine the unifying function of the Rome Regulations and would reduce legal 
certainty with regard to the contractual obligations.

7. CONCLUSIONS

The issue of qualification concerns the understanding of the concept of protection of 
personal interests in conflict of laws. The court deciding the case in which the claim 
is based on the fact of interference in the sphere of certain values, should decide 
whether the applicable law should be established on the basis of art. 16 sec. 2 p.i.l, 
or according to another norm.

66 M. Czepelak, Międzynarodowe…, op. cit., p. 337.
67 M. Wałachowska, Kolizyjnoprawne aspekty…, op. cit., p. 273.
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The issue of qualification is extremely complex precisely in the case of personal 
interests, primarily due to the diversity of substantive regulations in particular legal 
systems and variety of conflict-of-law norms that has to be taken into account. For 
the above reasons, the only possible solution is to strongly support autonomous 
interpretation, which in many cases will lead to the determination of the law appli-
cable to the protection of non-property values on the basis of other conflict-of-law 
norms than those relating to the protection of personal interests.

Introduction of art. 16 sec. 2 p.i.l. to Polish legal system was aimed to fill the gap 
in the private international law of the European Union. Therefore, when determin-
ing the scope of application of the norm expressed in the said provision, the Rome 
I and Rome II Regulation should be taken into account. It is also necessary to take 
into account the reasons of the exclusion of obligations arising out of violations of 
personal rights from the Rome II Regulation.

The aforementioned function of art. 16 sec. 2 p.i.l. leads to the conclusion that 
the qualification should only determine one, the most appropriate conflict-of-law 
norm. The concurrence of claims should be settled according to the one system of 
applicable law.
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KWALIFIKACJA ROSZCZEŃ WYNIKAJĄCYCH Z NARUSZENIA DÓBR 
OSOBISTYCH W POLSKIM PRAWIE PRYWATNYM MIĘDZYNARODOWYM 

Streszczenie

Kwalifikacją w prawie prywatnym międzynarodowym najczęściej nazywa się wykładnię pojęć 
zawartych w treści norm kolizyjnych, dokonywaną w celu ustalenia przesłanek ich zastosowa-
nia. W artykule zagadnienie to jest analizowane w odniesieniu do problematyki ochrony dóbr 
osobistych objętej regulacją polskiej ustawy – Prawo prywatne międzynarodowe. Rozważana 
jest kwestia metody kwalifikacji, znaczenia prawa Unii Europejskiej oraz konkurencji roszczeń. 
Analizy te prowadzą do wniosku, że kwalifikacji należy dokonywać metodą autonomiczną, 
z uwzględnieniem funkcji badanych przepisów, którą stanowi zamiar wypełnienia luki w roz-
porządzeniu Rzym II o prawie właściwym dla zobowiązań pozaumownych. W konkluzji 
należy przyjąć, że normy kolizyjne dotyczące ochrony dóbr osobistych obejmują tylko część 
roszczeń służących ochronie dóbr osobistych w rozumieniu prawa materialnego. Pojęcie dóbr 
osobistych w polskim prawie materialnym jest zatem znacznie szersze niż w polskim prawie 
kolizyjnym.

Słowa kluczowe: prawo prywatne międzynarodowe, dobra osobiste, prawo właściwe, 
zobowiązania pozaumowne, prawo kolizyjne
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QUALIFICATION OF CLAIMS ARISING OUT OF VIOLATIONS OF PERSONAL 
INTERESTS IN POLISH PRIVATE INTERNATIONAL LAW

Summary

Qualification in private international law is most often referred to an interpretation of the 
terms included in the conflict-of-law provisions, made to determine the conditions for their 
application. In the article, this issue is analyzed in relation to the issue of protection of personal 
interests covered by the regulation of the Polish Act ‒ Private International Law. The questions 
of the method of qualification, the importance of European Union law and concurrence of 
claims are being considered. These analyzes lead to the conclusion that qualification should be 
made using the autonomous method, taking into account the function of the provisions being 
examined, which is the intention to fill the gap in the Rome II Regulation on the law applicable 
to non-contractual obligations. In conclusion, it should be assumed that the conflict-of-law 
rules regarding the protection of personal interests only cover part of the claims arising out 
of violations of personal interests, in the meaning of substantive law. The notion of personal 
interests in Polish substantive law is therefore much broader than in Polish conflict-of-laws.

Key words: private international law, personal interests, applicable law, non-contractual obli-
gations, conflict of laws


